Appendix F
[bookmark: _GoBack]SAMPLE INTERGOVERNMENTAL AGREEMENT ON SCHOOL STABILITY

This document is a sample to provide a starting point for local implementation of the Every Student Succeeds Act (ESSA) requirement that “each local educational agency [] collaborate with the local child welfare agency to develop and implement clear written procedures governing how transportation to maintain children and youth in foster care in their schools of origin, when in their best interest, will be provided, arranged, and funded for the duration of the time in foster care.” 20 U.S.C. § 6312(c)(5)(B). This sample does not constitute legal advice and is not a substitute for consultation with an attorney.

Please visit the Colorado Department of Education website and the U.S. Department of Education website for the most up-to-date regulations and guidance on ESSA.


INTERGOVERNMENTAL AGREEMENT ON SCHOOL STABILITY
State Fiscal Years 20xx-xx thru 20xx-xx

[Drafters should consult their attorneys to incorporate their county’s signature and cover page, if applicable.]

WHEREAS, ensuring school stability and academic success for children and youth in foster care is an important joint responsibility of child welfare and education agencies;

WHEREAS, Colorado’s students in foster care experience much higher rates of school mobility and much lower rates of academic achievement than their peers, and less than one out of three Colorado students in foster care graduates high school within four years of entering ninth grade;[footnoteRef:1]  [1:  Clemens, E. V. (2014). Graduation and Dropout Rates for Colorado Students in Foster Care: 5-Year Trend Analysis (2007-08 to 2011-12). Greeley, CO: University of Northern Colorado. Visit http://www.unco.edu/cebs/foster-care-research/reports.aspx for all available reports and http://www.unco.edu/cebs/foster-care-research/needs-assessment-data/ for interactive data visualizations by topic.] 


WHEREAS, the Fostering Connections to Success and Increasing Adoptions Act of 2008,[footnoteRef:2] (Fostering Connections Act) and the Every Student Succeeds Act[footnoteRef:3] (ESSA) require child welfare agencies and education agencies to collaborate to ensure school stability and school attendance for all children and youth in foster care; [2:  Fostering Connections to Success and Increasing Adoptions Act of 2008 (hereinafter “Fostering Connections Act”), Pub. L. 110-351, 122 Stat. 3949 (codified as amended in scattered sections of 42 U.S.C.). Sections of Fostering Connections relevant to this Agreement include, but are not necessarily limited to, 42 U.S.C. § 675(1)(G) and (4)(A). ]  [3:  Every Student Succeeds Act, Pub. L. 114-95, 129 Stat. 1802 (codified throughout 20 U.S.C.). Sections of ESSA relevant to this Agreement include, but are not necessarily limited to, 20 U.S.C. § 6311(g) and 20 U.S.C. § 6312(c)(5).] 


WHEREAS, the Fostering Connections Act and ESSA require that when a child or youth in foster care changes foster care placements, he or she remains in the school of origin with necessary transportation provided, or, if this is not in his or her best interest, that the child or youth is immediately and appropriately enrolled in a new school even without normally required records;[footnoteRef:4] [4:  42 U.S.C. § 675(1)(G) and 20 U.S.C. § 6311(g)(1)(E) and § 6312(c)(5)(B).] 


WHEREAS, the Fostering Connections Act allows child welfare agencies to use Title IV-E funds for reasonable travel to the school of origin for eligible children and youth;[footnoteRef:5] [5:  42 U.S.C. § 675(4)(A). Throughout this document, “Title IV-E” refers to Title IV-E of the Social Security Act.] 


WHEREAS, ESSA allows educational agencies to use Title I funds to pay for additional costs needed to transport children and youth in foster care to their school of origin;[footnoteRef:6]  [6:  20 U.S.C. § 6302(a) (Appropriating funds to local educational agencies for use in carrying out activities described in ESSA Title I, Part A (20 U.S.C. § 6312)). Throughout this document, “Title I” refers to Title I of the Elementary and Secondary Education Act, reauthorized in 2015 as the Every Student Succeeds Act.] 


WHEREAS, ESSA requires each local educational agency to collaborate with the local child welfare agency to develop and implement clear written procedures governing how transportation to maintain children and youth in foster care in their schools of origin, when in their best interest, will be provided, arranged, and funded for the duration of the time in foster care;[footnoteRef:7] [7:  20 U.S.C. § 6312(c)(5)(B).] 


WHEREAS, such transportation must be provided promptly and in a cost-effective manner and in accordance with Section 475(4)(A) of the Social Security Act (codified at 42 U.S.C. § 675(4)(A));[footnoteRef:8] and [8:  Id.] 


WHEREAS, ESSA requires each local educational agency to designate a point of contact if the corresponding child welfare agency notifies it in writing that it has designated a point of contact,[footnoteRef:9] and in Colorado, educational agency points of contact, known as Child Welfare Education Liaisons (CWEL), are required in each local educational agency;[footnoteRef:10] [9:  20 U.S.C. § 6312(c)(5)(A).]  [10:  § 22-32-138, C.R.S.] 


THEREFORE, the undersigned Parties do hereby agree to the following: 

I. PARTIES

This Agreement is made between the following agencies:	Comment by Kristin Melton: Counties and local educational agencies (LEAs, which are usually school districts but also includes BOCES, charter institutes, or Colorado School for the Deaf and the Blind) should consider local geography and student mobility patterns to determine with which agencies they need to enter into agreements. Although this sample reflects a simple two-party agreement between a county department of human services and a school district, counties and LEAs may enter into multi-agency agreements, multiple two-party agreements, or some combination. 

In agreements with more than one LEA, parties may wish to consider dividing transportation costs between not only the LEA of origin and human services, as this sample contemplates, but also the LEA where the student would otherwise be considered a resident. 

COUNTY NAME COUNTY DEPARTMENT OF HUMAN SERVICES (“Human Services”), located at ADDRESS;

and

DISTRICT NAME PUBLIC SCHOOL DISTRICT (“School District”), District Code, located at ADDRESS.

II.	TERMS AND EFFECTIVE DATE

[Drafters should consult their attorneys to incorporate additional desired provisions, such as Effective Date, Initial Term, Extension Terms, End of Term Extension, and Early Termination.]

A.  Form of Notice

Timely notice and communication between Parties is required upon several occasions outlined in this Agreement. Parties agree that prompt, efficient communication is necessary to achieve the purposes of this Agreement and therefore agree that, unless otherwise specified, electronic signatures are sufficient, and notices do not need to be sent in hard copy.

To facilitate effective communication, unless otherwise specified, notices must:

1. Be in writing (notice by phone call must be followed up with email); 
2. Be delivered via email, in accordance with section IX.C regarding secure transfer of personally identifiable information; and
3. Utilize the agreed-upon forms included in the appendices to this Agreement, where applicable. Where there is no form, informal email messages are sufficient so long as they contain the necessary information.

III.	DEFINITIONS

[The definitions included below are specific to the content of this model. Drafters should consult their county attorneys to incorporate additional definitions.]

“Additional costs” are costs of transportation that exceed what the LEA would otherwise pay to transport the student to school if the student were not in foster care.[footnoteRef:11]  [11:  U.S. Departments of Education and Health and Human Services, Non-Regulatory Guidance: Ensuring Educational Stability for Children in Foster Care at 17-18 (June 23, 2016) available at http://www.acf.hhs.gov/sites/default/files/cb/ed_hhs_foster_care_guidance.pdf (hereinafter, “Joint Guidance”).] 


“Best interest determination” refers to the outcome of a process facilitated by the County Department of Human Services, in accordance with 12 CCR 2509-4, 7.301.241, to determine whether it is in a child or youth’s best interest to remain in the school of origin or, alternatively, transfer to a new school.

“Caregiver” for purposes of this agreement, refers to any approved, non-professional adult who accepts the responsibility of transporting the student to school, including but not limited to a foster parent, kinship caregiver, custodial or non-custodial parent, non custodial kin, older sibling, etc. The term is used broadly to describe persons who may be reimbursed for their mileage or public transit fares pursuant to this Agreement.

“Child in foster care” includes all school-aged children and youth in foster care, regardless of Title IV-E eligibility, including those attending a public preschool.[footnoteRef:12] [12:  Joint Guidance at 8 (including preschoolers in scope of ESSA foster care provisions).] 

 
“Foster Care” has the same meaning as defined by 45 CFR § 1355.20, which is “24-hour substitute care for children placed away from their parents or guardians and for whom the title IV-E agency has placement and care responsibility. This includes, but is not limited to, placements in foster family homes, foster homes of relatives, group homes, emergency shelters, residential facilities, child care institutions, and preadoptive homes. A child is in foster care in accordance with this definition regardless of whether the foster care facility is licensed and payments are made by the State, Tribal or local agency for the care of the child, whether adoption subsidy payments are being made prior to the finalization of an adoption, or whether there is Federal matching of any payments that are made.” 

 “Immediate Enrollment” means attending and meaningfully participating in school by the date designated in the student’s best interest determination, in accordance with 12 CCR 2509-4, 7.301.241(D)(4). 

“Local Educational Agency” (LEA) means the local public school district, charter institute, Colorado school for the deaf and the blind, and/or board of cooperative education services (BOCES). Individual schools are part of their respective LEAs.[footnoteRef:13] [13:  Local Educational Agency is defined in various areas of state and federal law. This Agreement utilizes the definition from 12 CCR 2509-1. ] 


“Out-of-home placement” for purposes of this Agreement is interchangeable with “foster care.” See definition of “foster care.”[footnoteRef:14] [14:  Both terms are used due to variations in state and federal law referring to the same population. Colorado law tends to use the term “out-of-home placement” while federal law uses “foster care.”] 


“School of origin” means the school in which the student was enrolled at the time of placement into foster care. If the student’s foster care placement changes, the school of origin is the school in which the student is enrolled at the time of the placement change.[footnoteRef:15] If the student is enrolled in a facility school (including residential child care facilities and secure detention facilities) at the time of a placement change to a less restrictive setting, and the facility school is no longer the least restrictive environment, the school of origin is the last public school the student attended for at least one complete term/semester prior to entering the facility school OR another public school where the student had a meaningful connection in the past two years.	Comment by Kristin Melton: A facility school cannot be the “school of origin.” DCW encourages counties to adopt a definition of “school of origin” that will provide school stability, including continuity of relationships, for children/youth exiting facilities. [15:  Joint Guidance at 11.] 


“Student” for purposes of this Agreement includes all school-aged children and youth in foster care, regardless of Title IV-E eligibility or out-of-home placement type (see definition of “foster care” above), including those attending a public preschool. A school-aged child or youth is considered a “student” for purposes of this Agreement even if they have not been enrolled in or attending school.

IV.	POINTS OF CONTACT AND DUTIES	Comment by Kristin Melton: Parties may wish to designate some of the listed duties to someone other than the point of contact. Duties that are more systemic in nature (e.g., “develop a policy…”) might be more appropriately designated to the DHS/LEA as a whole, so long as there is a plan in place to accomplish each item.

A.  Human Services Point of Contact

The primary point of contact for purposes of implementing this Agreement is:

Name, Title

Email

Phone

By designating this individual as the point of contact, Human Services affirms that he or she has sufficient authority, capacity, and resources to fulfill the following obligations of this agreement including:

· Coordinating with the corresponding School District point of contact to implement this Agreement.
· Participating in the development and implementation of a local best interest determination process that meets the requirements of 12 CCR 7.301.241, including ensuring all required participants are invited and all required documentation is completed. See Appendix A: Best Interest Determination Worksheet. 	Comment by Kristin Melton: The Best Interest Determination Worksheet and school notification forms are intended to be modified to meet local needs, while maintaining the components that are required by federal or state law. In particular, counties should modify forms to maintain consistency with the terms of their local agreements with LEAs (this document).
· Notifying the School District point of contact within two school days when a student who attends school in the School District has been placed in foster care or when there has been a foster care placement change. If transportation will be needed to maintain the student in the school or origin and/or when a school move is considered triggering a best interest determination process, this information shall be included in the notice. See Appendix B: Notice to School District of Origin of Student in Out-of-Home Placement.	Comment by Kristin Melton: Underlined timeframes throughout this model may be adjusted to meet local needs, so long as the student’s educational stability is maintained pending the process.
· Notifying the School District point of contact within 1 school day of the outcome of a best determination for a student whose school of origin is within School District, including whether the determination triggers the need to provide ongoing transportation services pursuant to this Agreement. See the “Part II: Follow Up” section in Appendix B: Notice to School District of Origin of Student in Out-of-Home Placement. To ensure timely and consistent communication, the Human Services point of contact will send this notice even if a School District representative attended the best interest determination.
· Notifying the School District point of contact within 1 school day when there has been a best interest determination that student in foster care will transfer into a new school within School District from another local educational agency. See Appendix C: Notice to Receiving School District of Student in Out-of-Home Placement. 
· If the student is transferring between schools that are both within School District, the “Part II: Follow Up” notice included on Appendix B is sufficient.
· Providing professional development and training to Human Services staff on Fostering Connections and ESSA provisions; the school stability requirements of Volume 7 including 12 CCR 7.301.24(D), 7.301.241, and 7.301.242; and this Agreement.
· Serving as a secondary source, when possible, to provide educational records from the Human Services case file to a student’s new school. 	Comment by Kristin Melton: In general, educational records are protected by FERPA, not HIPAA. There may be narrow circumstances where HIPAA applies. Counties should consult their attorneys to ensure appropriate treatment of all records. 

See Joint Guidance, U.S. Departments of Education and Health and Human Services, Application of the Family Educational Rights and Privacy Act (FERPA) And the Health Insurance Portability and Accountability Act of 1996 (HIPAA) To Student Health Records available at 
https://www2.ed.gov/policy/gen/guid/fpco/doc/ferpa-hipaa-guidance.pdf 
· Coordinating necessary transportation for students as described in this Agreement, including through development of any Human Services policies or practices necessary to implement these procedures.
· Participating in good faith in the dispute resolution process outlined in this Agreement in the event of disagreements regarding transportation.

B.  School District Point of Contact

The primary point of contact for purposes of implementing this Agreement is:

Name, Title

Email

Phone

By designating this individual as the point of contact, the School District affirms that he or she has sufficient authority, capacity, and resources to fulfill the following obligations of this agreement including:

· Coordinating with the corresponding Human Services point of contact to implement this Agreement.
· Ensuring participation of an individual from School District who knows the student when Human Services facilitates a best interest determination pursuant to 12 CCR 7.301.241. The participant should be someone who “is knowledgeable about the child and able to provide feedback on significant relationships that the child may have formed and how changing schools would impact his or her academic, social, or emotional well-being such as a teacher, counselor, coach, or other meaningful person in the child’s life.”[footnoteRef:16] [16:  Joint Guidance at 13.] 

· Developing and implementing a “needs to know basis” confidentiality policy to meet the educational needs of students in foster care while also protecting privacy of sensitive information; documenting best interest determinations and foster care status on behalf of School District to the extent required to meet students’ educational needs.
· Providing professional development and training to School District staff on ESSA provisions, this Agreement, and the educational needs of students in foster care.
· Facilitating the prompt transfer of educational records for students in foster care who enter or exit a school within School District. 
· Facilitating immediate enrollment for students in foster care who enter a school within School District.
· Immediately requesting education records from the school of origin for students in foster care who enter a school within School District.[footnoteRef:17] [17:  20 U.S.C. § 6311(g)(1)(E) (requiring receiving school to immediately initiate records transfer).] 

· Ensuring that students in foster care are promptly enrolled in School District’s free lunch program.[footnoteRef:18] [18:  42 U.S. § 1758(b)(5) (establishing categorical eligibility for free lunch for students in foster care).] 

· Ensuring that the school and School District waive all school fees for students in out-of-home placement, including but not limited to any general fees, fees for books, fees for lab work, fees for participation in in-school or extracurricular activities, and fees for before-school or after-school programs.[footnoteRef:19] [19:  § 22-32-138(7), C.R.S.] 

· Facilitating data sharing with Human Services consistent with FERPA, the IDEA, and other privacy laws and policies.
· Coordinating necessary transportation for students as described in this Agreement, including through development of any School District policies or practices necessary to implement these procedures.
· Participating in good faith in the dispute resolution process outlined in this Agreement in the event of disagreements regarding transportation.

C.  Seamless Coverage of Obligations

While the duties described above are expected to be fulfilled by the designated point of contact, the duties are obligations of the respective parties. School District and Human Services shall ensure adequate staff time to meet the obligations of this agreement. School District and Human Services shall ensure seamless coverage during times such as staff vacancies or leave. 

V.	BEST INTEREST DETERMINATIONS

When a school move is considered as a result of a change in foster care placements, Human Services shall facilitate a best interest determination in compliance with 12 CCR 7.301.241. A copy of this section of rule is attached as Appendix F. 	Comment by Kristin Melton: Parties should consider whether there are any additional procedures they wish to include beyond what is required by the rule and include those in this section.

A.  Responsibility for Determining Best Interest

Human Services is the entity responsible for determining whether it is in a student’s best interest to remain in their school of origin, with input from School District.[footnoteRef:20] Consistent with 12 CCR 7.301.241 and the point of contact duties outlined in this Agreement, Human Services shall engage School District in this process, and School District shall provide meaningful input from a representative who knows the student.  [20:  Joint Guidance at 14.] 


It is presumed to be in a student’s best interest to remain in the school of origin with transportation provided. Therefore, if no school move is ever considered, a best interest determination is unnecessary. If School District believes a school move should be considered, and Human Services has not already initiated the best interest determination process, then the School District point of contact may send a written request for a best interest determination to the Human Services point of contact. Human Services must then facilitate a best interest determination process.	Comment by Kristin Melton: There is no clear mandate for this situation. This is a suggested method to avoid unnecessary best interest determination meetings (where no school move is ever considered, such as when the foster/kinship placement is near the school and there is no compelling reason to consider a move) while also ensuring LEAs have the option to request a determination when necessary.

In some instances, the juvenile court may exercise its jurisdiction to make a best interest determination, which may or may not be consistent with a determination already made by Human Services. In these instances, the juvenile court’s orders are the final determination.

B.  Timing and Outcome of Best Interest Determination

The best interest determination must be made prior to a change in schools. 

The outcome of a best interest determination can be:
(1) It is in the student’s best interest to remain in the school of origin, and a transportation plan is not necessary;
(2) It is in the student’s best interest to remain in the school of origin, and a transportation plan is necessary; or
(3) It is in the student’s best interest to change schools. The new school and date for transfer must be identified.

A determination that it is in a student’s best interest to change schools shall include the date when it is best for him or her to transfer, with the student continuing to attend the school of origin until that date. When a school move is necessary, it is assumed to be in a student’s best interest to transition at natural academic junctures such as the end of the term but preferably at the end of a school year.  

Human Services and School District agree to coordinate as outlined in this agreement to maintain students in their schools of origin unless it is determined not to be in their best interest to do so and until the designated date for transfer.

VI.	IMMEDIATE SCHOOL ENROLLMENT

Human Services point of contact will notify School District point of contact within one school day of a determination that it is in a student’s best interest to transfer into a school within School District. This notice shall include the date designated for transfer. See Appendix C: Notice to Receiving School of Student in Out-of-Home Placement or the “Part II: Follow Up” section of Appendix B: Notice to School District of Origin of Student in Out-of-Home Placement.

School District will ensure the student is immediately enrolled, which means attending and meaningfully participating in school by the date designated in the student’s best interest determination, in accordance with 12 CCR 2509-4, 7.301.241(D)(4). Enrollment cannot be denied or delayed because documents normally required for enrollment (proof of age, proof of residency, vaccination records) have not been submitted.[footnoteRef:21] School records, including an IEP, are never required for enrollment, but an enrolling school must immediately contact the school of origin to obtain relevant records.[footnoteRef:22] [21:  20 U.S.C. § 6311(g)(1)(E); Joint Guidance at 20.]  [22:  Id.] 


When a student transfers out of School District, School District will support that student’s transition by ensuring prompt transfer of records to the new school. Records transfer must not be delayed due to any fees or fines the student may owe.

VII.	PROVISION AND ARRANGEMENT OF TRANSPORTATION

Human Services and School District share the goal and obligation of providing prompt, cost-effective transportation to maintain students in their schools of origin. To achieve this, parties agree to the following terms and procedures.

A.  Duration of Transportation

Transportation obligations begin on the day a student is placed out-of-home. It is presumed to be in a student’s best interest to remain in the school of origin, so no formal best interest determination is needed to trigger parties’ transportation obligations. However, School District may request a best interest determination as described in Section V of this Agreement.

Transportation will be continuously provided for the duration of the student’s time in foster care unless and until it is determined not to be in the student’s best interest. If a student exits foster care before the end of a school year, the transportation arrangement will be maintained through the end of the school year to maintain the student’s educational stability.[footnoteRef:23]	Comment by Kristin Melton:  
Parties should come to an agreement for when students exit foster care during the middle of the year, such as maintaining the transportation plan until the end of the year or academic term.  [23:  Federal guidance encourages agencies to “make every effort to continue to ensure transportation is provided through the end of the school year” in which a child exits foster care. Joint Guidance at 17. See also § 22-32-116 (entitling non-resident students to remain in their school until the end of the academic term, or year for elementary and 12th grade students).] 


B.  Short-Term Transportation – Arrangement and Order of Preference	Comment by Kristin Melton: The procedures outlined below are only examples.

The examples provided place the burden of short-term transportation on DHS based on the assumption that DHS will be in a better position to know about and address the needs of the child/youth in the first few days immediately following a placement change. Local circumstances may warrant different assumptions.

Additionally, these examples assume that the administrative burden to DHS of seeking reimbursement from the school district for their “share” of short-term, lower cost options (mileage and/or public transportation for just the first few days) would outweigh the financial benefit. Localities are free to agree to any cost-sharing arrangements they wish.

Children and youth in foster care must remain in the school of origin unless and until it is determined to be in their best interest to attend a new school. In recognition that initial placement into foster care and changes in foster care placements often occur with little notice, Human Services is responsible for arranging short-term transportation to ensure school attendance immediately following a placement change. Human Services and School District agree to the following to provide short-term transportation services to a student’s school of origin while longer-term decisions and arrangements are made. Transportation may be a combination of methods as necessary for the individual situation.

These short-term preferences also apply when circumstances change during an existing placement and the previously arranged transportation plan can no longer be followed.

A list of employees of Human Services and/or School District staff who may provide school transportation is attached as Appendix D. A list of third-party contractors who may provide school transportation is attached as Appendix E. Human Services and School District points of contact are responsible for reviewing these lists and coordinating to update it as needed but at least every six months.

Order of preference for short-term transportation:

1. Caregiver. The preferred immediate transportation option is for the student’s caregiver or another appropriate adult (such as non-custodial parents, kin, a mentor, or a CASA volunteer) to provide transportation with mileage reimbursement. 
· Human Services caseworker will coordinate with caregiver to arrange transportation under this option.	Comment by Kristin Melton: Counties should determine which responsibilities of coordinating with the family fall to the caseworker (whose primary role, in general, is to work with the family) versus the designated point of contact (whose primary role, in general, is to work with the school district).
· If caregiver transportation is an option, Human Services accepts sole responsibility for the costs of caregiver mileage reimbursement to the school of origin for up to the first five school days. The Human Services caseworker is responsible for arranging this with the caregiver.
· Starting on the sixth school day, Human Services and School District agree to share the additional costs as described in Section VIII.
2. Public Transportation. If public transportation is an appropriate option, the student may take public transportation to school. 
· The Human Services caseworker will work with the caregiver and student to identify a public transportation route.
· Human Services accepts sole responsibility for the costs of public transportation, including the fares for an adult chaperone if necessary, to the school of origin for the first five school days. 
· Starting on the sixth school day, Human Services and School District agree to share the additional costs as described in Section VIII.
3. Human Services or School District Staff. Identified employees of Human Services and/or School District may provide school transportation. A list of these is individuals attached as Appendix D. 
· Human Services point of contact will select and arrange short-term transportation with the employee(s).
· Human Services and School District agree to share the additional costs starting on the first school day and continuing until another appropriate transportation solution takes effect.	Comment by Kristin Melton: Unlike with mileage and public transportation, the assumption in #3 and #4 is that the cost will be higher and thus necessary to share expenses starting on day one. This incentivizes both DHS and LEAs to work quickly to find a more affordable option, if possible, while also reducing the financial burden on any one agency.

4. Third-Party Private Provider. Identified third-party providers may provide school transportation. A list of these providers is attached as Appendix E. 	Comment by Kristin Melton: The lists in Appendices D and E should be developed in advance so that transportation can be arranged quickly when needed. The list should be kept current, and a person should be identified who is responsible for updating the list. 
DHS and the LEA should establish a convenient mechanism to update the Appendices mid-contract term as needed. Who needs to sign off on changes, and what is the process for this?

See the model Appendix E for additional considerations when developing this list.
· Human Services point of contact will select and arrange short-term transportation with the provider.
· Human Services and School District agree to share the costs of providers on this list starting on the first school day and continuing until another appropriate transportation solution takes effect.

C.  Ongoing Transportation – Arrangement and Order of Preference

Human Services and School District are jointly responsible for arranging ongoing transportation. Consistent with the duties described in Section IV, the Human Services point of contact will notify the School District point of contact within two school days when a student who already attends school in School District has been placed in foster care or when there has been a foster care placement change. See Appendix B: Notice to School of Origin of Student in Out-of-Home Placement. The Human Services point of contact will indicate in this notice and/or follow up communication if the student will need transportation to their school of origin under this Agreement. 

Human Services point of contact will also notify the School District point of contact within two school days should other circumstances change requiring revision to the transportation plan.

Within two school days of being notified of the need for transportation, the School District point of contact will determine whether there is an existing transportation route that the student can take to the school of origin or, alternatively, whether the student is eligible for transportation under the IDEA or the McKinney-Vento Homeless Assistance Act. 

School District and Human Services points of contact will coordinate promptly to develop an ongoing transportation plan. Transportation may be a combination of methods as necessary for the individual situation.

Additional costs of ongoing transportation will be shared by Human Services and School District as detailed in Section VIII. 

Order of preference for ongoing transportation:

1. School District Route.  If there is an existing school district transportation route, including routes that can be modified, the School District point of contact will arrange for the student to begin riding on the existing route as soon as possible. The School District point of contact will notify the Human Services point of contact and the foster parent/kinship caregiver of the route information. 
2. Transportation Already Addressed through Other Means.  School District will assess whether the student is entitled to transportation services under another statute. School District will provide transportation funded by the School District if the student is eligible under the McKinney-Vento Homeless Assistance Act or the IDEA; because this transportation is already required, it does not pose an “additional cost.”
3. Drop-off to Meet School District Route.  This option is available when the student can be dropped off, whether by a caregiver or another provider, to meet an existing school district route, including routes that can be modified. School District point of contact will coordinate with Human Services point of contact and the foster parent/kinship caregiver to determine if this is an option.
4. Caregiver. As described above. 
5. Public Transportation. As described above. 
6. Human Services or School District Staff. As described above, except Human Services and School District points of contact shall coordinate to select and arrange ongoing transportation with the employee(s).
7. Third-Party Private Provider. As described above, except Human Services and School District shall points of contact shall coordinate to select and arrange ongoing transportation with the provider.

VIII.	FUNDING OF TRANSPORTATION

A.  Mileage Reimbursement Rates and Eligibility

Rates.  When using personal vehicles, Human Services and School District employees shall be reimbursed for mileage at the rates established by their respective agencies. These employees shall maintain automobile and liability insurance at the levels required by their respective agencies’ policies for transporting minors.

The rate for caregiver mileage reimbursement shall be the same as is provided to Human Services staff or School District staff, whichever is greater. 

Mileage to be reimbursed includes the door-to-door actual miles necessary to take the student to school, less the provider’s normal commute (if any). 

Insurance.

[Drafters should consult their attorneys to insert their insurance requirements and any other requirements for transporting children here. In the event parties have differing requirements, drafters should consider whether employees/caregivers are held to the requirements of their respective agencies or, alternatively, whichever requirement is higher.]


Safe Driving Record.

[Drafters should consult their attorneys to insert any requirements regarding traffic history here. In the event parties have differing requirements, drafters should consider whether employees/caregivers are held to the requirements of their respective agencies or, alternatively, whichever requirement is higher.]

B.  Additional Costs and Maximization of Federal Funds

It is the intent of Human Services and School District to share the additional costs of transportation equally and to maximize availability of federal dollars.  Except as otherwise provided in this Agreement, Human Services and School District agree to each cover 50 percent of the additional costs of transportation to maintain students who are in out-of-home placement in their schools of origin. “Additional costs” are costs of transportation that exceed what the LEA would otherwise pay to transport the student to school if the student were not in foster care. 

[Insert provisions addressing:
· The proportionate share of each agency
· Frequency of reimbursement of one agency to the other
· Any requirements for invoicing or accounting
· Financial points of contact of each agency
· Any circumstances which trigger alternative provisions, e.g., whether a student is Title IV-E eligible, use of a particular transportation provider, etc.
· County DHS/DSS notification to LEA of child or youth’s Title IV-E eligibility]

Title IV-E and Title I funds are the primary sources of federal child welfare and education funds, respectively, that can be applied to transportation costs to maintain students in foster care in their schools of origin.[footnoteRef:24] Title IV-E funds are available only for eligible children and youth, and these funds require a 50% state or local match. Approximately 50% of the children and youth in foster care served by Human Services are IV-E eligible. Title I dollars are a set amount and do not require a match, and these funds may be utilized for any student in foster care. However, School District incurs more Title I-eligible expenses than it receives in Title I dollars. Thus, it is anticipated that Human Services and School District will have to utilize state and local funds to meet transportation obligations. 	Comment by Kristin Melton: Provisions designed to maximize Title IV-E match will be more applicable after expiration of the Title IV-E waiver.  Currently under the waiver, Title IV-E funds are fully expended under current programs without the opportunity to obtain additional federal reimbursement.

Counties are encouraged to plan now for the waiver ending while also developing funding plans to implement immediately.	Comment by Kristin Melton: Insert local penetration rate. [24:  Throughout this document, “Title IV-E” refers to Title IV-E of the Social Security Act, and “Title I” refers to Title I of the Elementary and Secondary Education Act, reauthorized in 2015 as the Every Student Succeeds Act.] 


Under the following terms, it is mutually beneficial to Parties to utilize state and local dollars strategically to maximize the overall federal contribution to Colorado’s transportation costs for students in foster care. In order to provide transportation services in a cost-effective manner, Parties agree to take the measures outlined below.

1. Title IV-E Match-Eligibility.  Human Services and School District agree to utilize, to the extent possible, funds that are eligible for a federal Title IV-E match toward the transportation costs for IV-E eligible students. 	Comment by Kristin Melton: The Division of Child Welfare is exploring options to 1) capture in Trails LEA contributions of match-eligible funds and 2) to incentivize LEAs to use match-eligible funds by reimbursing the LEA some portion of the federal reimbursement. DCW will provide information on how to exercise this option through Trails if/when it becomes available.

As stated above, this will become relevant after expiration of the Title IV-E waiver.

IX. CONFIDENTIALITY

A.  Confidentiality of Child Welfare Information

Human Services and School District understand and agree that not all information relevant to a student’s best interest determination is permissible or appropriate to be shared with School District staff. In order to protect family privacy, Human Services may not be able to disclose certain factors impacting the best interest determination, including but not limited to content of or progress on parents’ treatment plans, details of students’ mental health needs, sensitive family information, etc. Human Services and School District agree that the primary role of School District in the best interest determination process is to provide information and insight about the student and schools.

B.  School District Use of Sensitive Information

Notwithstanding the safeguards above, School District and its employees will inevitably learn information of a sensitive nature as a result of participating in the best interest determination process and in the ongoing work of supporting children and youth in foster care. In recognition that education records are more accessible to a wider audience than child welfare records, School District will adopt practices and/or policies to allow it to utilize sensitive information to serve a student in foster care’s educational needs without unnecessarily creating and maintaining “educational records” subject to disclosure pursuant to the Family Educational Rights and Privacy Act.

C.  Secure Transfer of Personally Identifiable Information

[Drafters should consult their attorneys to incorporate provisions consistent with their county’s data security policies, including security of email communications.]

X.	DISPUTE RESOLUTION

A.  Funding of Transportation Pending Disputes

In order to meet the educational stability needs of children and youth, and to comply with Fostering Connections and ESSA, Human Services and School District agree to provide and fully fund transportation as outlined in Section VIII above pending resolution of disputes.[footnoteRef:25]  [25:  See 34 C.F.R. 299.13(c)(1)(ii) (2016) (requiring clear written procedures for how transportation will be provided and funded pending dispute resolution).] 


If Human Services and School District disagree regarding the transportation plan(s) of an individual student, or group of students, the transportation provided shall be the first option in the order of preferences that is supported by at least one party to this Agreement.

B.  Dispute Resolution Procedures

As soon as it is apparent that a disagreement exists and dispute resolution is necessary, the School District and Human Services points of contact shall notify their respective administrators, identified below, of the dispute. The administrators shall attempt to come to an agreement within 5 school days. If an agreement still cannot be reached, parties agree that ______ will decide the outcome, including any amounts owed between parties for transportation provided pending the resolution. 		Comment by Kristin Melton: Parties should consider local options for dispute resolution. For example, parties may decide to pay for arbitration (in which case they should agree who pays – split or non-prevailing party pays?), utilize a local administrative review process, participate in mediation, or some other option. The essential elements are 1) a way to determine the default method of transportation and funding pending the dispute, 2) a tiered approach to resolution, and 3) an ultimate decision maker to resolve the dispute.

Human Services Administrator: _______________________________________

School District Administrator: ________________________________________

LIST OF APPENDICES:
	
Appendix A: Best Interest Determination Worksheet

Appendix B: Notice to School District of Origin of Student in Out-of-Home Placement

Appendix C: Notice to Receiving School District of Student in Out-of-Home Placement

Appendix D: Human Services and School District Staff Transportation

Appendix E: Approved Third-Party Private Transportation Providers
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Appendix F: 12 CCR 2509-4, 7.301.241 (School Stability/Best Interest Determination Rule)
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I. HUMAN SERVICES STAFF TRANSPORTATION

A.  Human Services Staff

The following individuals have been identified to provide transportation to and from school for children and youth in foster care.

Name, Title
Contact information
Include any relevant information about this person, such as type of vehicle, starting location, handicap accessibility, distance able to travel, seasonal availability, morning or afternoon only, etc.
Name, Title
Contact information
Include any relevant information about this person, such as type of vehicle, starting location, handicap accessibility, distance able to travel, seasonal availability, morning or afternoon only, etc.

B.  Human Services Staff Assurances	Comment by Kristin W. Melton: Ensure that the background checks and liability insurance for both DHS and the LEA meet the standards of either or both agencies, as stated in the Agreement. 

Background Checks.   

[Insert assurances regarding background check of School District employees listed above. State where detailed information on background check is stored and/or attach records.]

Liability Insurance.  
 
 [Insert assurances regarding vehicle and liability insurance information for School District employees listed above. State where detailed information is stored and/or attach records.]

C.  Costs of Human Services Staff Transportation

[Describe in detail how costs will be determined for School District Staff providing transportation including costs for time, mileage and/or vehicle use, insurance costs, and indirect costs.]
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II. SCHOOL DISTRICT STAFF TRANSPORTATION

A. School District Staff

The following individuals have been identified to provide transportation to and from school for children and youth in foster care.

Name, Title
Contact information
Include any relevant information about this person, such as type of vehicle, starting location, handicap accessibility, distance able to travel, seasonal availability, morning or afternoon only, etc.
Name, Title
Contact information
Include any relevant information about this person, such as type of vehicle, starting location, handicap accessibility, distance able to travel, seasonal availability, morning or afternoon only, etc.

B.  School District Staff Assurances

Background Checks.   

[Insert assurances regarding background check of School District employees listed above. State where detailed information on background check is stored and/or attach records.]

Liability Insurance.  
 
 [Insert assurances regarding vehicle and liability insurance information for School District employees listed above. State where detailed information is stored and/or attach records.]

C.  Costs of School District Staff Transportation
	
[Describe in detail how costs will be determined for School District Staff providing transportation including costs for time, mileage and/or vehicle use, insurance costs, and indirect costs.]
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APPROVED THIRD-PARTY PRIVATE TRANSPORTATION PROVIDERS

The following individuals and/or organizations have been approved by Human Services and School District to provide transportation to and from school for children and youth in foster care. This list is ranked in order of preference. Where there is no significant preference between options, they are listed as subsets of the same ranking, i.e. “2a, 2b, 2c.”	Comment by Kristin W. Melton: Considerations when developing this list:

 Potential providers could include: 
 CASAs (even if not the CASA on the individual student’s case)
 Private transportation companies
 Non-profits with children/youth-focused missions
 Individuals as independent contractors
 These may be individuals who are employed by DHS or the LEA but acting in their individual capacity
 Communities may decide to conduct outreach to partner agencies to develop a network of providers through schools, universities/community colleges, parent organizations, local nonprofits, faith-based organizations, and businesses. Individuals employed or associated with these organizations may offer their services below market rate.

 Include sufficient level of detail regarding the identity and contact info of the providers so DHS can reach them and make arrangements quickly.
 Include sufficient level of detail regarding the costs of each provider so both DHS and the LEA are on notice of the potential expenses.
 Complete and document background checks to meet the standards of both DHS and the LEA.
 Consider how the transportation needs of students with disabilities will be met.  If the student already receives special transportation under their IEP, how will DHS and the LEA ensure this is continued upon a change in placement?
 Consider the variety/quantity of providers that makes sense for your region. For example, a larger region may want access to a 15-passenger van that can carpool several students traveling the same general direction. 
 The Division of Child Welfare will share a Statewide Transportation Needs Assessment when it is completed on or around July 1, 2017. This may provide useful information in some of the above decisions.


Name, Title, Organization
Contact information
Include any relevant information about the provider, such as type of vehicle, starting location, handicap accessibility, distance able to travel, seasonal availability, morning or afternoon only, etc.
Statement summarizing the costs of this provider. For independent contractors/private companies, consider attaching supporting documents such as contracts, quotes, prices lists, etc. Information should be of sufficient detail that parties are on notice of the potential expenses.
Assurances regarding background check of provider/provider’s employees. State where detailed information on background check is stored and/or attach records.
·  Assurances regarding vehicle and liability insurance information for provider/provider’s employees. State where detailed information is stored and/or attach records.
Name, Title, Organization
Contact information
Include any relevant information about the provider, such as starting location, type of vehicle, handicap accessibility, distance able to travel, seasonal availability, morning or afternoon only, etc.
Statement summarizing the costs of this provider. For independent contractors/private companies, consider attaching supporting documents such as contracts, quotes, prices lists, etc. Information should be of sufficient detail that parties are on notice of the potential expenses.
Assurances regarding background check of provider/provider’s employees. State where detailed information on background check is stored and/or attach records.
Assurances regarding vehicle and liability insurance information for provider/provider’s employees. State where detailed information is stored and/or attach records.





School Stability Rule Excerpt: 12 CCR 2509-4, 7.301.241 and 7.301.242

7.301.241	Education Requirements for Children/Youth in Out-of-Home Placement [Rev. eff. 2/1/17]
A.	Documentation shall be entered into the state automated case management system to address compliance with all requirements in this Section, 7.301.241, including designation of responsibilities. 
B.	County departments shall coordinate with the local public school, school district, and/or Board of Cooperative Education Services (collectively, “local educational agency” or “LEA”) to ensure educational stability for each school-aged child/youth, including those attending public pre-school, in out-of-home placement.
C.	Each placement of a child/youth shall take into account the appropriateness of the current educational setting and the proximity to the school in which the child/youth is enrolled at the time of placement, referred to as the “school of origin.” See Section 7.301.24, E. 
D.	It is presumed to be in a child/youth’s best interest to remain in the school of origin. If transportation is necessary to maintain the child/youth in the school of origin, this shall be provided in accordance with Section 7.301.24, E. 
	The county shall make a best interest determination prior to any school move resulting from a change in placements unless remaining in the school of origin poses a specific, documented threat to the child/youth’s safety. The best interest determination process is as follows:
1. The best interest discussion and determination shall occur as an in-person meeting when warranted and possible. When an in-person meeting is not warranted or not possible, or for participants unable to attend the meeting, the county department shall consult participants by other means, such as phone or email.
2. The county department shall invite the following people to participate in the best interest determination. If a participant is unavailable or cannot be located, the county shall document the various ways in which attempts were made to engage that participant.	
a.	Child/youth, as described below, 
	The county department of human services shall determine the child/youth’s wishes in a developmentally appropriate way and include the child/youth in the meeting to the extent appropriate and possible for the child/youth’s individual needs. If it is inappropriate or not possible for the child/youth to participate in the meeting, the county department shall document the reason and ascertain the child/youth’s wishes through other means.
b.	Parents, 
	For purposes of this subsection 7.301.241, the term “parents” includes a natural parent having sole or joint custody, regardless of whether the parent is designated as the primary residential custodian, or a parent allocated parental responsibilities with respect to a child, or an adoptive parent. Parent does not include a person whose parental rights have been terminated pursuant to the provisions of Title 19 of the Colorado Revised Statutes or the parent of an emancipated minor.
c.	Caseworker or appropriate designee,
d.	Guardian ad litem, if one is appointed,
e.	Representative from the school of origin who knows the child/youth, as determined by the LEA,
f.	Educational surrogate parent, if any, and
		g. 	Others as relevant and appropriate as determined by the county, which may include but are not limited to future caregiver, court appointed special advocate (CASA), current caregiver, representatives from potential new school, support person for the child/youth.
	3.	Best interest determination meetings may be incorporated into family engagement meetings. The county department shall protect the family’s confidentiality by including school personnel only in the portion of the meeting regarding the child/youth’s educational needs, unless members consent to their ongoing participation in the meeting.
	4.	The best interest determination shall address whether it is in the child/youth’s best interests to either:
1. Remain in the same school, or
1. Attend another appropriate school. 
The potential new school(s) to consider may include any school in which the child/youth may enroll pursuant to state law and LEA policy, including but not limited to C.R.S. § 22-1-102 (defining residence of child), C.R.S. § 22-32-116 (defining exception to exclusion of non-residents), or C.R.S. § 22-20-107.5 (defining residence of child who receives special education). The county department need not consider every possible school; rather the county should identify which school or schools they are considering so the attributes of the specific schools can be considered. 
If it is determined to be in the child/youth’s best interest to attend a new school, the best interest determination shall also include the date when the child/youth will change schools. The child/youth shall remain in the school of origin until this date. It is presumed to be in a child/youth’s best interest to be in the least restrictive environment and to transfer at natural transitions such as the beginning of the school year or academic term.
	5.	The county department shall make the best interest determination in collaboration with the LEA and other participants and in consideration of the following non-exhaustive factors, as relevant:
0. Child/youth’s wishes,
0. Child/youth’s safety,
0. How the school of origin can meet the child/youth’s academic and non-academic needs (including special education, extra-curricular activities, social, emotional, and other needs). In considering the child/youth’s needs, the county department shall give special weight to whether the child/youth has a meaningful and appropriate relationship with an adult at the school of origin, 
0. How the potential new school could meet the child/youth’s academic and non-academic needs, including special education, extra-curricular activities, social, emotional, and other needs,
0. How the decision impacts the child/youth’s permanency goal(s), and
0. The length of travel and impact on the child/youth. 
0. The cost of transportation is not a permissible consideration in determining the child/youth’s best interest.
6. If the county determines that it is not in a child/youth’s best interest to remain in the same school, the school district shall immediately, on the date designated in the best interest determination, enroll the child/youth in a new school, even without records normally required for enrollment, pursuant to the Every Student Succeeds Act, 42 U.S.C. § 675(1)(G)(ii). In order to facilitate transfers at natural academic transitions whenever possible, “immediately” means the date designated in the best interest determination, not necessarily the date the determination is made.
7. The county department shall inform the parent(s), guardian ad litem, and educational surrogate parent, if any, of the best interest determination within one business day of making the determination. The notification shall serve as the first day in the dispute resolution time frames described in Section 7.301.24, D, 8.
8. Disputes regarding best interest determinations shall be handled in a manner that promotes the child/youth’s safety and stability, as follows:
If the parent(s), guardian ad litem, and/or educational surrogate parent, if any, is a party to an accompanying court case and disagrees with the county department’s best interest determination, he or she must file a motion with the juvenile court to seek judicial resolution. Such a motion must be filed within three business days of the notice of the county’s determination. If the county receives such a motion, the child/youth shall remain in the school of origin pending dispute resolution, unless remaining in the school poses a specific, documented threat to the child/youth’s safety. If such parties indicate their agreement to a school move, the county need not delay the move pending the three-day appeal period.
E. 	County departments and LEAs shall collaborate to ensure that children in foster care needing transportation to the school of origin will promptly receive transportation in a cost-effective manner. County departments and LEAs shall collaborate to develop systems-level transportation plans, including how transportation will be provided, arranged, and funded for the duration of time the child/youth is in foster care. Transportation plans may be developed at the local and/or regional levels.
F.	County departments shall document efforts to ensure the child/youth meets the state compulsory attendance requirements.
G.	Procedures for special education evaluations when children are in out-of-home care:
1.	If a child/youth is suspected to have a disability affecting his or her education, the caseworker shall make a written referral for a special education evaluation to the designated representatives of the child/youth's school district of jurisdiction, which is the district where the child is a resident for educational purposes, before a non-emergency placement in a residential child care facility.
2.	Upon any placement of a child/youth with a disability or suspected of having a disability into a residential child care facility, the caseworker shall make a verbal notification within five working days and a written notification within fifteen calendar days to the school district of jurisdiction after the placement.
3.	Educational costs of placements are not reimbursable to the county department until after notice of the placement is given to the school district of jurisdiction.
4.	If the special education evaluation results in a determination that the child/youth is disabled pursuant to Section 504 of the Rehabilitation Act and/or the Individuals with Disabilities Education Act, which means that the child/youth qualifies for disability accommodations and/or special education services, the county and district of jurisdiction shall meet to determine if the educational needs of the child/youth can be met in the placement or the Core Services program.
5.	If the child/youth is not eligible for disability accommodations and/or special education services, the county may be responsible for educational costs.
7.301.242	Procedures for Maintaining Education Records [Rev. eff. 4/1/12]
For children/youth in out-of-home placement, the county department shall maintain records within the case file and/or in the fields available in the education section of the automated system that include, but are not limited to, identification of:
A.	School name and address at the time of removal from the home.
B.	Current school name, address, and telephone number.
C.	Grade or classroom designation.
D.	Most recent end-of-term grades or other school district approved progress reporting method if grades are not issued.
E.	Educational needs including, but not limited to, special education and summaries of the efforts of the county department to address the needs.
F.	Educational plans based on individual needs, including an IEP.
G.	Educationally based evaluations.
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